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A German seller, defendant, delivered surface-protective film to an Austrian buyer,
plaintiff, for use by the buyer's business partner. The buyer did not test the film, which
had to be self-adhesive and removable. When the film was removed from polished
high-grade steel products, it left residues of glue on the surface. Upon being so advised,
the buyer notified the seller the next day. However, this notice was given 24 days after

the film had been delivered. The buyer paid the expenses of removing the glue residue

and brought a claim for reimbursement of these expenses against the seller.

The CISG was applicable under both articles 1(1)(a) and 1(1)(b) CISG.

The court dismissed the buyer's claim, noting that, for durable goods, a reasonable
period for examination would be 3 or 4 days (article 38(1) CISG), the extent and
intensity of examination being dependent upon the type of goods, packaging and testing
possibilities. Although there had been long-standing business relations between the
parties, spot-checks and test treatments were required where the lack of conformity
would have become evident only upon use. As subsequent testing indicated, had the
buyer begun tests within 3 or 4 days after delivery, the defect would have been
discovered within 7 days. For durable goods, notice should be given to the seller within 8

days after the lack of conformity ought to have been discovered. Therefore, as notice was

given after the expiry of a reasonable notice period, the buyer lost its right to rely on the

lack of conformity (article 39(1) CISG). Moreover, although under article 44 CISG the

buyer could raise a reasonable excuse for failure to give the required notice in
accordance with article 39(1) CISG, the former article did not apply to a failure to
examine in keeping with article 38(1) CISG.

Further, the court held that it was insufficient that the seller had knowledge of the glue
glazing. The buyer had to prove that the seller knew this would constitute a lack of
conformity (article 40 CISG). By negotiating over the lack of conformity, the seller did

not forfeit its right to plead that notice was given out of time. Taking into consideration



the principle of good faith, such forfeiture could only be recognised if special
circumstances so indicate (articles 7(1) and 80 CISG).
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