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A Portuguese seller of orange juice assigned its claim against a Dutch buyer,
defendant, to a Panamanian company, plaintiff, which sued for the outstanding purchase
price. The defendant sought set-off with a purchase money claim assigned to it by a
German seller, which originated from a contract of sale with the Panamanian plaintiff.
The court of first instance allowed the claim against the defendant, but denied having

jurisdiction as to the set-off. The defendant appealed.

The court of appeal confirmed the judgement. According to article 5(1) of the
European Communities Convention on Jurisdiction and Enforcement of Judgements in
Civil and Commercial Matters, jurisdiction is dependant upon the place of performance
being in Germany. Under the sales contract that was the source of the set-off claim,
private international law led to the application of German law, which included the CISG
(article 1(1)(b) CISG). The court stated that, although the place of performance
originally had been the place of business of the German seller (the assignor), as a result
of the assignment, it had changed to the place of business of the Dutch
assignee(article57(1)(a) CISG). Although the purchase money claim itself remained
unchanged when it was assigned, the change of the creditor changed the manner of
discharge and led to a change in the place of performance. Consequently, a German

court could not have jurisdiction to hear the set-off claim.
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