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A French producer of chocolates, plaintiff, and a German buyer, defendant, negotiated
over the delivery of chocolate. The seller sent a letter of confirmation to which the buyer
failed to reply. After delivery, the seller sued for the outstanding purchase price,
arguing that a contract had been concluded because the buyer had failed to reject the
letter of confirmation. When the court of first instance dismissed the claim, the seller

appealed.
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The court held that no contract had been concluded by means of a letter of confirmation
followed by silence. Although there is an established trade usage which recognizes such
a conclusion of contract by silence in the jurisdiction of the recipient’s place of business,
due to the international character of the CISG, regard is to be given only to trade usages
that are known to the law both in the jurisdiction of the offeror and in the jurisdiction of
the recipient (article 9(2) CISG). Moreover, the legal effects of the trade usage have to

be known to both parties.
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Despite that ruling, the court allowed the seller’s appeal. It found that a contract

already had been concluded between the parties prior to the letter of confirmation.
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