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A Czech seller, plaintiff, claimed payment for living fish delivered to a German buyer,
defendant. The buyer refused payment, arguing that the fish were infected with a virus.
The buyer also claimed damages by way of set-off, as its own fish stock had been fatally

infected by the transmitted virus.
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The court found that the buyer had failed to examine the fish in time (article 38(1)
CISG). The buyer argued that, as the virus was a latent defect, late examination did not
adversely affect its rights. But the court held that the buyer must examine the goods or
cause them to be examined within as short a period of time as is practicable under the
circumstances, even in the case of a latent defect. The omission of an examination would
be irrelevant only if the defect could only have been determined by an expert, which the

buyer had failed to prove.
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The court found that, in the given circumstances, immediate inspection would have

been appropriate and examination of random samples of fish would have been sufficient.



Moreover, the court held that the buyer was not entitled to rely on the certificate of
inspection that had been issued by a veterinarian in order to permit importation of the
fish. It also held that the buyer’s notice to the seller, given four weeks after discovery of
the virus, was too late; notification within eight days would have been appropriate

(article 39(1) CISG). Accordingly, the seller’s claim was allowed.
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As to the buyer’s set-off claim, the court held that lack of sufficient notice within the
scope of the CISG also extends to exclude a claim for tortious liability [article 4 CISG].
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