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An Italian seller, plaintiff, made a series of deliveries of in—line skates to
a German buyer, defendant under a contract of sale. The seller sued the buyer for
the total outstanding purchase price. The buyer sought set-off with damages arising

from deliveries unconnected to the seller’ s claim.
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The appellate court, with which an appeal was lodged by the buyer, found the CISG
to be applicable to the sales contracts according to article 1(1) (a) CISG, despite
an underlying distribution agreement between the parties. It held that each of the
sales contracts had to be treated independently from the distribution agreement and

that the plaintiff’ s claim for payment was justified under article 53 CISG.
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It furthermore held that the buyer’ s claim for set—off was not admissible due
to a lack of jurisdiction. As both the domicile of the seller and the place of
performance were held to be in Italy, the court ruled that German courts were not
competent to deal with the set—off claim.

As to the sales contracts, in view of the fact that the seller had handed over the
goods to the first carrier in Italy, this country was determined to be the place of

performance according to article 31 (a) CISG.
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Since the buyer had not objected to the seller’ s claim for payment, such claim
was allowed. Additionally, the seller was entitled to interest according to article

78 CISG, the rate of which had to be determined by Italian domestic law as applicable

under private international law provisions.
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