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An Austrian buyer, defendant, ordered ananas from the seller, plaintiff. When the
buyer discovered that a portion of the goods was spoiled, it claimed lack of conformity
and paid the purchase price partially. The buyer alleged to have immediately notified
the seller by fax of the lack of conformity of the goods. However, such fax had been
transmitted only the following day. The court had to decide whether the notice of lack
of conformity of the goods had been sent by the buyer within the 12 hours period
provided by § 17 (2) c COFREUROQOP, the application of which had been agreed by the
parties.

The court remanded the case to the court of first instance, instructing it to make a
clear fact finding on the circumstances that had prevented the buyer to effect a timely
transmission of the notice of lack of conformity. The court held that although the buyer
did not bear the risk of a delay or error in the transmission of the notice as provided by
by article 27 CISG, the burden of proof that such notice had been timely given, lied
with it.
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