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A German seller, plaintiff, supplied a Swiss buyer, defendant, with a summer cloth
collection. As the buyer did not pay the purchase price, the seller did not supply the

upcoming winter collection.
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Thereafter, the buyer paid part of the outstanding amount and sent a letter to the seller in
which it set a payment schedule for the balance as well as the delivery dates with

respect to the winter collection concerned.
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The seller did not immediately react to this letter, but instead refrained from delivering
the winter collection. Later, the seller initiated debt collection proceedings against the
buyer who sought set-off with damages allegedly arising out of the seller’s failure to

deliver the winter collection.
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The appellate court upheld the ruling of the court of first instance, which had dismissed

the buyer’s claim for set-off and had allowed the seller’s claim. The court interpreted



the buyer’s letter, having regard to all relevant circumstances (article 8CISG) and
concluded that the agreement between the parties had not been amended (article
29CISG) to the effect that the seller should have been obliged to deliver the winter
collection upon the partial payment for the summer collection.
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The language of the letter was ambiguous and the buyer was unable to demonstrate that
its explanation as to the meaning of the letter had to prevail. The court found that the

seller’s silence could not be interpreted as acceptance of the contents of the letter.
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