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At a textiles fair, a German buyer, defendant, ordered fabrics from the seller,
plaintiff, for the production of skirts and dresses.

After delivery, the buyer objected to the quality and to the size of the fabrics, as
they could not be cut in an economical manner.

The buyer requested that the seller deliver “unobjectionable goods” within
fourteen days. The seller sent samples of another fabric and asked the buyer for
further information as to the problems faced by it for the manufacture of the skirts
and dresses.

When the buyer refused acceptance, the seller sued it for the purchase price.

The court allowed the claim.

It held that the buyer had no right to refuse to pay the purchase price, as the
fabrics were in conformity with the contract.

Taking into account the quantity, the quality and the description of the fabrics, the
court concluded that they were fit for the production of skirts and dresses (article
35(2)(a) CISG).

The buyer had not provided the seller with information regarding the manner in
which the fabrics had to be cut in order to be economical.

Moreover, this requirement was not evident from the circumstances (article
35(2)(b) CISG).

The properties and quality of the fabrics corresponded to the samples presented by
the seller at the fair and as such, they were in conformity with the contract pursuant
to article 35(2)(c) CISG.

Regarding the quality of the fabrics, the court held that the buyer failed to specify
the nature of the lack of conformity, and even if the lack of conformity had to be
admitted, the buyer had failed to give timely notice to the seller pursuant to article
39(1) CISG.

The court determined that, in any case, the buyer had lost its right to declare the
avoidance of the contract, as it disregarded the provisions of article 49(2)(b)(ii) and
(iii) CISG.

The court noted that these provisions meant that the buyer could only declare the

contract avoided after it had given the seller an opportunity to perform the contract.



The court found that the buyer prevented the seller from exercising its right to
remedy under article 48 CISG, by demanding re—delivery without specifying the
character of the “unobjectionable goods” and by refusing the acceptance of another
fabric, of which samples had been sent to it.

The seller was entitled to send samples instead of a complete substitute delivery,
because it could not be in a position to know whether the buyer would accept such
substitute delivery.

The delivery of the samples was timely, because the parties had not agreed on a
particular date for such delivery. As such, the buyer had not fulfilled the conditions for

avoidance of the contract pursuant to article 49 CISG.
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