ik L

Ee

Case 344: CISG 38; 39; 4b; b53; 62; 74, 78

Jr— A 344:CISG38 55, 39 5k, 45k, B35k, 625, T4 5, 785
Germany: Landgericht Erfurt; 3 HKO 43/98 29 July 1998
KA =7 7w M FEH T 3 HKO 43/98 1998 4~ 7 H 29 H
Original in German

JF3C A YR

Unpublished

PN/

An Italian seller, the plaintiff, delivered soles to a German buyer, the defendant,
for the production of sport shoes. The buyer objected to the quality of some soles
by letter and refused to pay the full purchase price. The seller sued him for the
outstanding amount. The buyer declared set—off with damages and alleged that it had
to commission a third company to remedy the defects in the soles

The court found that the seller’ s claim was justified under article 62 CISG. The

buyer ordered the soles and received them.
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The court held that the buyer was not entitled to claim damages under the Articles
74 et seq. CISG, the Articles 38 et seq. CISG and the Articles 45 et seq. CISG. Both
letters of the buyer did not meet the requirement of Article 39 CISG as regards
specification of the defect’ s nature. The notice should have allowed the seller to
assess the lack of conformity and to take all necessary steps to remedy it. Article
39 CISG demands that the buyer give notice about the essential results of the
examination of the goods. As the buyer in this case failed to give such notice, it
lost its right to rely on a lack of conformity pursuant to Article 39(2) CISG. For
the same reasons the buyer was not entitled to recoup its expenses for remedying the

defects (Articles 39 and 45 et seq.).



The court granted interest under article 78 CISG.
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