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The dispute arose out of a contract between a Spanish seller and an American buyer
who wanted to import the goods, consisting in “frozen hen and chicken legs for paella”,
in Ukraine. The buyer (hereinafter “the plaintiff’) claimed that the seller had breached
the contract, since the goods were in a state that made them not fit for their

consumption and commercialization.
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The Court of Appeal, reversing the decision of the lower judge, deemed the CISG
applicable to the case, since Spain and the United States were both parties to the
Convention (article 1 (b) CISG).
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The Court first considered that the claimant had failed to demonstrate that the goods
supplied differed from those inspected by one of his representatives. As a matter of fact,
the required health certificates, issued by the competent veterinary after the
compulsory controls, certified that the elaboration of the goods, their storing and

loading conformed to the health rules in force.
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The Court then took into consideration the provision of article 35 CISG which defines
the standards for determining whether the goods conform to the contract. According to
this provision, the goods conform to the contract, among others, when they are fit for the
purposes for which goods of the same description would ordinarily be used and for any
particular purpose expressly or impliedly made known to the seller at the time of the
conclusion of the contract. Consequently, the seller is not responsible for any lack of
conformity of the goods of which the buyer knew or could not have been unaware when

the contract was concluded.
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With this regard the buyer knew or could not have been unaware, the fact that in



Ukraine the import and distribution of products with the characteristics of those
purchased by the plaintiff were not allowed by law, did not mean that the goods were in
bad condition or not fit for the agreed purpose. The court stated that it was the
plaintiff’s responsibility to ascertain which characteristics the goods needed to have in
order to enter the country. Furthermore, the buyer had the opportunity to inspect a
sample of the goods and did not raise any objections as to their nonconformity to the

sanitary requirements in the country of destination.
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Thus, the Court ruled in favour of the respondent and rejected the plaintiff’s claim.
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