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Following a distributorship agreement between an Italian distributor and a German
manufacturer, the distributor would purchase and distribute in Italy the products of the
manufacturer over a period of three years. The manufacturer initiated performance of
its obligations, however it refused to recognise the distributor the contractual right to

act as a sole distributor.
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In a short time, the manufacturer refused any further performance. The distributor
brought action for breach of contract before an Italian court of First Instance. The
manufacturer objected to the jurisdiction of the Italian Court and brought the case

before Italy’s Supreme Court.
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The Supreme Court concluded for the lack of jurisdiction of the Italian judge and in
favour of the jurisdiction of the German court. The distributorship agreement was
considered a framework agreement, whose essence was the obligation of the parties to
order and deliver a certain quantity of specific goods over a certain period of time,

executed through separate “deeds of sale”.
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Therefore, the claim of the distributor against the manufacturer was a claim for breach
of individual sale contracts. The Supreme Court thus made straightforward reference to

the CISG in order to determine the place of performance of the obligation.
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Since, according to art. 5 (1) of the 1968 Brussels Jurisdiction and Enforcement
Convention, applicable to the case, the place of performance is the place where the
manufacturer has to deliver the goods, the Court applied art. 31 CISG. Germany was
thus considered the place of delivery and the lack of jurisdiction of the Italian Court

over the case was declared.
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