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A Canadian manufacturer of generic drugs concluded a contract with an enterprise with its place of
business in the Czech Republic for the manufacture and supply of pharmaceutical ingredients. The
agreement provided that the seller would notify the buyer in a timely fashion if the seller changed its
place of manufacture. Both parties filed papers with the US Federal Drug Administration (FDA). The
seller agreed that it would notify the FDA if the seller changed its place of manufacture. The seller later
refused to permit the FDA to make a pre-approval inspection of the manufacturing site and soon
thereafter the seller notified both the FDA and the buyer that it had moved the manufacturing site from

the Czech Republic to Croatia.

The buyer sued the seller and the seller’s remote holding company, a Croatian enterprise, for breach of
contract. The defendants moved to dismiss the suit for lack of jurisdiction or to decline jurisdiction under
the doctrine of forum non conveniens. The CISG issue before the court was whether it had subject matter

jurisdiction because the suit arose from a breach of a contract governed by the Convention.

The court concluded that the CISG governed the contract and it therefore had subject matter jurisdiction.
Quoting articles 3 and 7 CISG and referring to court opinions construing “analogous” state law, the court
found that the essence or main objective of the contract was for the sale of goods and not for the
rendering of services. The court stated that the CISG is not restricted to contracts after formation or
contracts containing definite prices or quantities. In support of this statement the court cited art. 4 CISG

but does not otherwise elaborate its reasoning.
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