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An Austrian buyer and a Spanish seller entered into a contract about a moulding
machine, including sale and installation at the place of destination. The contract
stipulated that the last payment rate should be due 30 days after the machine’s
installation. After the time elapsed, the buyer withheld the last payment rate,
claiming that the machine was defective.

In addition, the buyer claimed compensation for expenses and damages to its
professional image due to the malfunctioning of the machine. The seller sued the
buyer for the outstanding contract price and won. The buyer appealed the decision.
First, the court determined that there was a mixed contract, including elements of a
sales contract and of a contract for services. The court decided that the installation
was part of the sale price and that the sale of the machine was the essential part of
the contract. The court noted that article 36 CISG holds the seller liable for any lack
of conformity of the goods which occurs after the time the risk passes to the buyer
and which is due to a breach of any of the seller’s obligations. The court observed
that the buyer had forwarded its claims only to prevent the payment of the rest of
the purchase price pursuant to article 36 (2) and article 45 CISG, because it had
failed to prove that the machine was not properly functioning. Additionally, the
court held that the machine conformed to the contract expectations. As evidence the
court took, beside others, the expert testimony that the buyer had earlier requested
the seller to demonstrate the machine to some of its collaborators.

Consequently, the court rejected the buyer’s appeal.
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