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A Swiss seller and a Spanish buyer entered into a contract for the purchase of car
accessories. The seller was repeatedly late in the delivery, sent products that did not
conform in quantity or size to those agreed in the contract or the products did not
function properly. Thus, the buyer took legal action, seeking avoidance of the contract

and damages.
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The case went through three levels of jurisdiction and only in the last level the seller
claimed that the contract should be governed by the CISG. The court noted that this
was a new legal argument, which the seller had not stated before. The court further
observed that, in previous instances, the seller had presented arguments only based on
Spanish law. Consequently, the court held that the seller had tacitly consented to
Spanish law as the applicable law and deemed the CISG not applicable [article 1 CISG].
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