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The seller, a German company, sold devices to a Spanish company to reduce the
consumption of gasoline in cars. The purchase price was due in January 2001. The
gadgets did not reduce the gasoline consumption and the buyer orally informed the
seller of this problem. The seller visited the buyer’s premises in June 2001 to verify the
lack of conformity. In March of the following year the buyer formally notified the seller

the nonconformity, and avoided the contract.

The seller sued the buyer claiming the outstanding contract price, which the buyer
denied paying due to the goods’ lack of conformity. The court noted that the lack of
conformity of the goods was due to a hidden default, according to article 39 (1) CISG.
However, the court held that the time of the written notification by the buyer to the
seller was not within a reasonable time according to article 39 (1) CISG and thus upheld

the seller’s claim. The buyer appealed the decision.

The appellate court noted that the lack of conformity of the goods constituted a
fundamental breach according to article 25 CISG. The court observed that the buyer had
orally informed the seller about the goods’ non-conformity and its intention of returning
them before the written notification took place, which even resulted in the seller’s visit
to the buyer. Thus, the court held that the buyer had notified the seller of its intention to
avoid the contract according to article 26 CISG and article 49 (1)(a) CISG. In addition,
the court decided that these communications took place within a reasonable time
according to article 49 (2)(b)(i) CISG. The buyer’s appeal was, thus, upheld.
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