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The case deals with issues of fundamental breach of contract, examination of goods and

lack of conformity.

The buyer, a company based in Kampala/Uganda, entered into a contract with a
German seller for purchasing second-hand shoes of first quality level and secondhand
shoes of second quality level. The parties agreed upon C&F FOB Mombasa, Kenya. The
goods were shipped by the seller to Mombasa. The original bill of lading was handed
over by the seller, after the last instalment of the purchase price had been paid. After
the buyer had redispatched the shoes to Kampala/Uganda and examined them, it sent a
notice of non-conformity of the goods to the seller. Moreover, the Uganda National
Bureau of Standards refused to grant the import license because of the bad and
unhygienic condition of the shoes. The buyer gave notice of non-conformity for the
second time and fixed an additional period of time for performance. Eventually, it

declared the contract avoided by letter.

The buyer brought an action to the German Regional Court of Frankfurt am Main
against the seller for reimbursement of the purchase price as well as of the costs
incurred, such as customs and handling fees and freight charges. The plaintiff argued
that the shoes delivered did not conform to the quality levels the contract provided for.
Regarding the timeliness of the notice of non-conformity, it states that the seller knew
about the redispatch from Mombasa to Kampala and that there was no reasonable
opportunity for examination in Mombasa, since an examination would have caused
additional customs duties in consequence of damaging the customs seal. In defence, the

seller relied on article 39 CISG arguing that the plaintiff had failed to give notice of



non-conformity of the goods in time. He also denied all knowledge of the redispatch by

the buyer.

Despite affirming a fundamental breach of contract, the court rejected the plaintiff’s
claim, holding that the plaintiff was not entitled to any payment under articles 45 (1)(b),
74 CISG and article 81 (2) CISG, nor under any other provisions.

The court found that the notice of lack of conformity had not been given within a
reasonable time, so that the plaintiff had lost its right to rely on the non-conformity of
the goods under article 39 (1) CISG. Examining the goods more than three weeks after
the receipt of the bill of lading, the plaintiff did not meet the condition of article 38 (1) as
the non-conformity of the shoes could have been detected without any effort by merely

taking a random sample.

In addition, the Court denied the plaintiff’s reference to article 38 (3) CISG.

Concerning the seller’s knowledge of the possibility of a redispatch of the goods at the
time of the conclusion of the contract, as required by article 38 (3), the court stated that
the fact that the buyer was based in Kampala/Uganda alone was not sufficient to
impose notice of the possibility of a redispatch. As for the missing opportunity for
examination, the court held that the additional payment of customs duty in Kenya
cannot be regarded as rendering the opportunity for examination unreasonable in the
sense of article 38 (3) CISG since it was the purchaser’s affair to take into account the

number and the amount of the customs duties.

Denying the plaintiff’s right to reduce the purchase price under article 44 CISG, the
court argued that the plaintiff had not presented a reasonable excuse for the failure of a
timely notice of non-conformity according to article 44 CISG. The court did not address

the issue of whether this case qualified under article 40 CISG.
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